
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Register 

Vol. 1, N. S.] JANUARY, 1916. [No. 9 



REVIEW OF JUDGE KEITH'S LEADING DECISIONS. 



This article attempts to review those decisions rendered by 
President Keith of the Supreme Court of Appeals of Virginia 
which he himself considers the most important decided by him. 
The cases here discussed were, by request, selected by him. 1 

Norfolk & W. R. Co. v. Nuckol's Administrator. 2 
Master and Servant. — In this case, which Judge Keith considers 
the first of his decisions of great importance, the facts were: 
Nuckols was employed as a track hand by the railroad com- 
pany, and, upon the morning of the accident which resulted in 
his death, was engaged, along with others, in placing a rail 
upon the traek of the company, in the City of Buena Vista, 
when he was struck by a passing engine drawing one of the 
trains of the company, and received injuries from which he died. 
The evidence was sufficient to show that the accident was caused 
by the negligence of the engineman in charge of the engine. 
In the lower court an instruction on assumption of risks in- 
cluding the negligence of fellow servants, Was refused. After 
reviewing authorities in other states and in Virginia, Judge 
Keith concluded as follows: 

"I shall not try to do what so many eminent judges have 
refrained from attempting. I shall not undertake to draw 
a hard and fast line delimiting the liability of the employer, 
but shall content myself with the following propositions, 
which are, I think, fully warranted by the great weight of 
authority in this State and elsewhere: 

"1. A person entering the service of another assumes 

1. The first opinion handed down by Judge Keith is Blanton v. 
Commonwealth, 91 Va. 1, 20 S. E. 884, decided Jan. 17, 1895. This 
case is also the first case reported by Professor M. P. Burks. In May 
of the same year, 1895, appeared the first issue of the Virginia Law 
Register. 

2. 91 Va. 193, 21 S. E. 342, 1 Va. Law Reg. 579, decided March 14, 
1895. 



642 1 VIRGINIA LAW REGISTER, N. S. [ Jan., 

all risks naturally incident to that employment, including 
the danger of injury by the fault or negligence of a fellow 
servant. 

"2. The liability does not depend upon the fact that the 
servant injured may be in a different department of the 
service from the wrongdoer. The test is were the depart- 
ments so far separated from each other as to exclude the 
probability of contact, and of danger from the negligent 
performance of their duties by employees of the different 
departments? If they are so separated, then the servant is 
not to be deemed to have contracted with reference to the 
negligent performance of the duties of his fellow servant 
in such other department. 

"3. The liability does not depend upon gradations in 
employment, unless the superiority of the person causing 
the injury was such as to put him in the category of prin- 
cipal or vice-principal. 

"4. It is the duty of the employer to furnish suitable 
and safe appliances, machinery, structure and roadway. 

"5. It is the duty of the employer to exercise reasonable 
care, prudence and discretion in ascertaining the character, 
habits and fitness of his employees for the discharge of 
the duties to be assigned to them, and, by proper supervi- 
sion and superintendence, to keep himself informed as to 
the manner in which the duties intrusted to them are per- 
formed. 

"6. Where the injury to the servant has been occasioned 
by the default of a fellow servant, concurring with the 
negligence of the master, the latter is liable as though he 
only were at fault. 

"7. A track repairer and engineman, though in different 
departments, are, by the very nature of their employment, 
brought into frequent contact, and the risk of negligence 
by the one must, therefore, be considered to have been in 
contemplation of the other when service under the common 
master was accepted." 3 

3. In an article in 1 Var Law Reg-. 617, a part of the opinion of Jus- 
tice Dent in Flannegan v. C. & O. Ry. Co., 40 W. Va. 436, 21 S. E. 
128, is concluded in part as follows: "The definition of 'fellow serv- 
ant,' as settled by recent decisions, is, those 'who are so far working 
together as to be practically cooperating, and to have opportunity to 
control or influence the conduct of each other, and have no superior- 
ity, the one over another' (Madden v. Railway Co., 28 W. Va. 619) 
while it is held that those who act in a superior position, and have 
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Brown v. Epps. 4 

State and Federal Constitutional Powers. — The Constitution 
of the United States is a source and grant of power to the 
Congress of the United States. It is an enabling, and not a 
restraining, instrument. Congress can do nothing except what 
the Constitution, either directly or by reasonable Construction, 

the right to direct and control the conduct of others are not fellow 
servants of such others, especially in discharge of superior duties 
(Riley v. Railway Co., 27 W. Va. 146; Core v. Railroad Co., 38 W. 
Va. 456)." 

In a note by the editor on page 619 it is said the case of N. & W. 
Ry. Co. v. Nuckols is not in conflict with the case of Flannegan v. C. 
& O. Ry. Co. "While Keith, P., does say, under paragraph 7, p. 589, 
that a track repairer and engineman must each be considered as hav- 
ing had the risk of the negligence of the other in contemplation when 
he entered the company's service, and therefore to have assumed such 
risk, yet this must be read in connection with what had been pre- 
viously said under paragraph 4 on the same pages that is, that it is 
the master's duty to furnish 'suitable and safe appliances, machinery, 
structure and roadway.' This latter duty the master cannot delegate 
to a fellow servant and thus himself escape liability. So that this case 
does not establish the principle that in all cases an engineman and 
track repairer are fellow servants. For example, if, instead of tbe 
track repairer being injured through the negligence of the engineer, 
the case had been the reverse, and the engineer been injured by an in- 
sufficient roadway, due to the negligence of the track repairer, the 
latter's negligence would not have precluded a recovery — the duty to 
keep the roadway in good condition being one which could not be 
delegated so as to relieve the master from liability. Such was the 
case of Moon v. R. & A. R. Co., 78 Va. 745, referred to in President 
Keith's opinion. See Union Pac. R. Co. v. Daniels, 152 U. S. 684; 
R. & D. R. Co. v. Burnett, 88 Va. 538." 

The fellow servant doctrine has since been abolished to a certain 
extent as to employees of railroads. Va. Const. Art. XII, § 162; Va. 
Code, § 1294k. For discussion of the constitutional and Statutory pro- 
visions, see 8 Va. Law Reg. 245. See also Virginia & S. W. Ry. Co. 
v. Clowers, 102 Va. 867, 47 S. E. 1003. 

4. 91 Va. 726, 21 S. E. 119, 27 L. R. A. 676, 1 Va. Law Reg. 14, de- 
cided Feb. 14, 1895. This was a petition for a vrit of habeas corpus 
charging that the petitioner had been denied a trial by jury, and that 
therefore he was illegally detained in prison. The opinion is one of 
the most entertaining and interesting in any report. 

This was the first case ever reported in the Virginia Law Register. 
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authorizes it to do. The Constitution of Virginia, however, is 
a restraining instrument, and the Legislature of the State pos- 
sesses all legislative power not prohibited by the Constitution. 

Jury Trial. — In regard to trial by jury, the Constitution of 
the United States provides in Art. Ill, § 3 that "the trial of 
all crimes, except in cases of impeachment, shall be by jury" 
and in Art. VI, the amendments that "in all criminal prosecu- 
tions the accused shall enjoy the right to a speedy and public 
trial by an impartial jury,'.' etc.. These provisions make a jury 
an indispensable requisite of every trial of a person accused of 
a crime in the courts of the United States. 

The Constitution of. Virginia, Art. I, § 10, Note Art. 188 of 
Court of 1902, declares "that a man hath a right to a speedy 
trial by an impartial jury," means he has a legal claim to a 
trial by a jury; that a jury trial is his privilege; but the pres- 
ence of a jury is not made a jurisdictional fact, without which 
a court is not duly organized for the trial of criminals, as is 
the case in the courts of the United States. 

Speedy Trial. — A "speedy trial," as used under the Constitu- 
tion of Virginia is defined to be "a trial without delay;" it need 
not be "immediate." Of the steps taken in a trial under the 
Code of this State, the opinion states: "The accused is ar- 
rested, is examined by a justice, is sent to a grand jury, and is 
then put upon his trial; or, if the prosecution begins with the 
indictment or presentment, he is tried at once without an ex- 
amination before a justice. The utmost simplicity prevails, 
while every constitutional right is carefully preserved, and the 
prisoner is secured a 'speedy trial before an impartial jury of 
his vicinage, without whose unanimous consent he can not be 
found guilty.' To my mind, the legislature has taken, ample 
and most satisfactory steps to secure to the accused his constitu- 
tional right of a 'speedy trial,' not by limiting or confining the 
legislature as to the mode of procedure by which it has been 
thought wise to guard at once the rights of the prisoner and 
the interest of the Commonwealth, but by providing that there 
shall be no undue delay in taking the successive steps in the 
procedure." 
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Trial in Justices Court as Denial of Jury Trial. — Section 4106 
of the Code, 4a giving to the several police justices and justices of 
the peace concurrent jurisdiction with the County and Corporation 
Courts of certain criminal cases, is to be construed in conjunc- 
tion with §§ 4107 and 4108 giving to the person convicted the 
right of appeal to the County and Corporation Courts, and 
regulating how said appeal shall be tried. The appeal wholly 
sets at naught the judgment rendered against him, and § 4108 
guarantees to him a fair trial by an impartial jury, before whom 
he stands innocent until his guilt is proven. So construing these 
sections, § 4106 is not in conflict with Art. II, § 10, of the Con- 
stitution of Virginia. Miller v. Commonwealth, 88 Va. 618, 
overruled. 5 

4a. Amended by Acts 1910, p. 424, Code 1910, p. 499. 

5. This decision is expressly overruled by Rrown v. Epps. In the 
case of Mary Miller v. Commonwealth, 88 Va. 618, 14 S. E. 161, 342, 
it was held that Code, § 4106, conferring upon justices jurisdiction 
concurrent with that of the County and Corporation Courts, over the 
offense of keeping a bawdy house, is repugnant to § 10, Article 1, 
Constitution of Virginia,, and §§ 4107 and 4108, giving in such case 
the right of appeal and trial by jury in the appellate court, does not 
relieve § 4106 of such repugnancy. 

Of the Mary Miller case, Judge Keith says: "I entertain for 
the learned Judge who delivered that opinion the greatest respect, 
and I differ with him with a most unaffected distrust in the correct- 
ness of my own judgment; and when his position appears to be for- 
tified by the Supreme Court of the United States, always entitled to 
the highest consideration, and its force in this case heightened, to 
me at least, by the estimation in which I hold the Justice who de- 
livered its opinion in Callan v. Wilson, 127 U. S. 540, I feel that dis- 
trust greatly intensified. Callan v. Wilson passes upon the con- 
stitutionality -of an act of Congress which conferred upon the police 
justices of the District of Columbia powers very similar to those 
granted justices of the peace by § 4106; but there, to my mind, the 
similarity between the two cases ends." 

To the decision of the Mary Miller case Judge Lacy wrote a dis- 
senting opinion. 

"The Miller case and that reported above — both — hold that a trial 
by jury in criminal cases is guarantied by the Constitution. The is- 
sential distinction between them is, that in the Miller case it was held 
that the guaranty is not satisfied by a trial without a jury, though with 
a peremptory right of appeal and a trial de novo by a jury in the ap- 
pellate court, if a jury be demanded by the accused in that court; 
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Staunton Perpetual Building & Loan Co. v. Haden. 6 

Process — Necessity to Give Jurisdiction. — Jurisdiction of the 
cause and parties is essential to the conclusiveness of a judgment 
or decree. To acquire jurisdiction of the defendant, it is neces- 
sary that in some appropriate way he be notified of the pendency 
of the suit. If, upon the inspection of the record, it appears that 
no such notice has been given, the judgment or decree is void. 

Constructive Service of Process. — A judgment by default 
against a corporation, rendered on return of a summons which 
shows that it was executed on an officer of the corporation in a 
county other than that wherein the suit was brought, and was 
not served ten days before the return day thereof, is a void judg- 
ment and may be assailed collaterally by third persons. It nei- 
ther binds nor bars anything. All acts performed under it and 
all claims flowing out of it are void. Where constructive serv- 
ice of process is allowed, in lieu of personal service, the terms 
of the statute by which it is authorized and prescribed must be 
strictly followed, Or the services will be invalid, and the judg- 
ment rendered thereon by default void. 

Void Judgment. — A void judgment is in legal effect no judg- 
ment arid does not bind any one. The rule that the validity of 
a judgment can not be inquired into or impeached in a collateral 
proceeding does not apply to a judgment which is void. Such 
judgment may be objected to by creditors under a deed of trust 
executed after the entry of the judgment. A void judgment can 
not be ratified. Therefore the agreement of the counsel on both 
sides to strike an item from the judgment, imparts no validity 
to it. 7 

while in the latter (the Brown case) it is lield that, though the ac- 
cused be tried in the first instance without a jury, yet if, on appeal 
of right, a new trial by jury be secured to him, the constitutional 
guaranty is not violated." Note in 1 Va. Law Reg. 24. 

"Still, the opinion of Lewis, P., in the Mary Miller case is of value 
* * * in this, that at pages 620-621 it gives an accurate statement 
of the law with respect to the class of offenses for the trial of which 
the legislature may confer summary jurisdiction upon subordinate 
magistrates." Ragsdale v. Danville, 116 Va. 484. 

6. 92 Va. 201, 23 S. E. 285, 1 Va. Law Reg. 655, decided Oct. 8, 1895. 

7. "If, * * * in the principal case, the fact had been that the 
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Munford v. McVeigh. 8 

Definition of Usury. — Usurious interest means the excess of 
interest over and above the legal rate. 

Purpose of Usury Laws. — Usury laws are enacted as shields 
to protect borrowers against the exactions of greed and avarice; 
they are not designed as weapons of offense, by which the bor- 
rower shall be enabled to practice what is, in effect at least, a 
fraud upon his creditor. 

Effect of Usury on Accrual of Interest. — Interest accrues upon 
a contract reserving a greater rate than that allowed by law, for 
the element of illegality does not destroy the capacity to breed 
interest nor stamp the contract with infertility. 

History of Usury Laws — Law and Equity. — In England up to 
a comparatively recent period the statutes against usury were 
very radical in their character, and were rigidly enforced. Un- 
der their operation the whole of the debt, principal and interest, 
was avoided at law, but where a borrower came into a court of 
equity, seeking relief from a usurious transaction, that court, 
proceeding upon the principle that he who asks equity must do 
equity, required him, as a condition to the enjoyment of the re- 
lief which he prayed, to pay his creditor principal and legal in- 
terest, and he was only permitted to recover back the usurious 
gain or excess. From our earliest history down to 1874, upon 

process in the suit in which the judgment was recovered was actually 
served ten days or more before the return day, instead of less than 
ten days (as the return shows), the return might have been amended 
so as to conform to the facts and thus uphold the judgment. But it 
does not appear that any such amendment was made or applied for, 
for the reason, doubtless, that the facts did not warrant it, and that 
the original return, as to date of service, was true; and, being true, 
there was no valid service of the process, and, there being no ap- 
pearance of the defendant to the action, the court was without juris- 
diction as to the person, and its judgment was, for that reason, void. 
The opinion of the court, however, shows that the decree of affirm- 
ance reserves leave to the appellant to apply to the Hustings Court 
of Staunton to have the proceedings in that court amended, and, if 
amended, further proceedings in the cause are to be had in the Cir- 
cuit Court of Alleghany county." See 13 Va. Law Reg. 741. 
8. 92 Va. 446, 23 S. E. 857, 1 Va. L. R. 734, decided Jan. 9, 1896. 
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proof of usury, the whole contract, principal and interest, was 
declared void. Nothing could be recovered, and during all that 
period there was a constant struggle upon the part of the courts 
to harmonize the administration of the law with their ideas of 
justice and right. In courts of equity the law against usury was 
virtually repealed whenever the debtor had to come into that 
forum for assistance, and the result of that struggle has been 
that the legislature has changed the penalty of the law, which 
imposed a forfeiture of the principal and interest, and has de- 
clared that usurious contracts "shall be deemed to be for an il- 
legal consideration as to the excess beyond the principal amount 
so loaned or forborne," and it now becomes possible, for the 
first time, to bring the relief afforded in courts of law and 
equity into harmony. 

Where Principal and Interest Paid. — Where both the princi- 
pal and the usurious interest have been discharged, the borrower 
is entitled to recover back the excess above the principal and 
legal interest, with interest on such excess, but the suit, must be 
brought within one year from the time of payment. 

Where Principal and Interest Unpaid. — Until the act of 1874 
all contracts and assurances made, directly or indirectly, for the 
loan or forbearance of money at a greater rate than six per 
cent were declared void. If, therefore, the lender sued at law 
for a debt, however large, and it was shown tha*t a greater rate 
of interest was reserved than that allowed by law, however small 
the excess may have been, the whole contract was void, and he 
recovered nothing. If, however, the borrower, where the loan 
had been wholly unpaid, came into a court of equity asking re- 
lief, he could only have relief upon the terms of that court — that 
is to say, the payment of the principal sum due, with lawful in- 
terest thereon. Under § 2818 of the Code all contracts and as- 
surances made, directly or indirectly, for the loan or forbearance 
of money, or other thing, at a greater rate of interest than six 
per cent per annum, shall be deemed to be for an illegal consid- 
eration as to the excess beyond the principal amount so loaned 
or forborne. Under this section no part of the contract is void, 
but is deemed to be for an illegal consideration as to the excess 
beyond the principal amount loaned or forborne. It would seem, 
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therefore, that where the lender sues at law he recovers his prin- 
cipal sum only, without interest; where the borrower sues in 
equity for discovery, he is relieved upon the payment of the prin- 
cipal without interest. Whether the suit be prosecuted at law 
or in equity, if usury be established, the lender can only recover 
the principal sum loaned or forborne. 

Where Partial Payment Made. — Where a partial payment is 
made, the borrower may apply it to either the principal or to the 
usurious interest, but it seems the lender can not apply it to such 
illegal interest. Where neither the borrower nor the lender applies 
the payments, the court will apply them to the extinguishment of 
the principal sum loaned and not to the interest, which under 
§ 2819 of the Code is deemed to be for an illegal consideration. 
Application is made to the sum actually loaned or forborne. 
Where the borrower himself applies the payment to the interest, 
or the lender makes the application with the assent of the bor- 
rower, the appropriation so made will not be disturbed unless 
within one year thereafter a suit be instituted by the borrower 
for its recovery, or a suit be brought by the lender within that 
period, in which case the borrower could, of course, set off the 
demand for which he might have sued. 9 

9. There are two things in this case which are rather unusual: 
1. Judge Keith decided the case in the Circuit Court, but participated 
in the decision in the Court of Appeals at the request of the counsel 
on both sides; 2. on page 462 unusual weight is given to the decision 
of the Circuit Court in Meem v. Dulaney. Judge Keith says: "We 
will add that Judges Lewis and Richardson dissented from the ma- 
jority of. the court in Meem v. Dulaney; and when we consider further 
that the decision of the Circuit Court, rendered by an able and ex- 
perienced judge, was reversed, the authority of that case is greatly 
impaired." 

"While Judge Keith's opinion is very able, it is to be regretted 
that the court felt constrained to overrule the two recent cases of 
Meem v. Dulaney and Edmunds' Ex'or v. Bruce; for, by overruling 
these cases the way of the usurer is now practically made much 
smoother. It can not be said that these cases were hastily and in- 
considerably decided. Meem v. Dulaney was a very important case, 
not only on account of the amount of money in litigation, but also 
on account of the principles involved. It was twice heard. * * * 
But, waiving all further discussion of the question whether the de- 
cision in the principal case is right or wrong — even conceding that 
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Richmond and Allegheny R. Co. v. Patterson Tobacco Co. 10 

Interstate Commerce. — Congress has power, under the Consti- 
tution of the United States, to regulate commerce among the 
states, and this power embraces the power to regulate all the 
various agencies by which that commerce is conducted. State 
laws which undertake, in any form, to enforce a tax on such 
commerce, or to impose a burden or hindrance thereon, or to 
embarrass commercial intercourse and transactions, or to give 
citizens of one state any advantage over citizens of another state 
engaged in interstate commerce, are regulations of commerce 
among the states, and therefore void. This power, when exer- 
cised by Congress, is exclusive in its character, and the omission 
to exercise it is equivalent to a declaration of the will of Con- 
gress that it shall remain free and uncontrolled in those respects 
in which the subject is capable of being dealt with by general 
regulations. 

Section 1295 of the Code providing that "When a common 
carrier accepts for transportation anything, directed to a point of 
destination beyond the terminus of his own line or route, he shall 
be deemed thereby to assume an obligation for its safe carriage 
to such point of destination, unless, at the time of such accept- 
ance, such carrier be released or exempted from such liability by 
contract in writing signed by the owner or his agent," is not a 

it may be right — what is the result? It is that the statutes against 
usury in this State are practically of but little worth. The lender, in 
violation of the law, may contract for any rate of interest he chooses, 
and, if he exacts payment of interest in advance, he is safe as to 
the money he lends and the legal interest on it. In any event, the 
amount lent is assured to him and, if interest on it is paid to him, 
he is also assured to the extent of legal interest, and he can be held 
to account for the excess only, and that within one year from the 
time it is paid. This is the only risk he incurs, and the great usurer 
will generally, if not always, be willing to incur that risk. If usury 
laws are unwise, as some think, they ought to be abolished; but if 
the policy of this State from colonial times to this date, forbidding 
the lending of money at a rate of interest exceeding a prescribed 
limit, is to prevail, further legislation, since the recent decision, is 
necessary to effectuate that policy." Note in 1 Va. Law Reg. 750, 
752. 

10. 92 Va. 670, 24 S. E. 261, 1 Va. Law Reg. 917, decided March 
20, 1896. 
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regulation of commerce among the states. It levies no tax, pre- 
scribes no duty, imposes no burden upon, and in no way inter- 
feres with or regulates commerce between the states. It in no 
way diminishes the powers of the shipper and carrier to contract, 
nor does it any way attempt to control the legal effect of such 
contract when made. It merely establishes a rule of evidence 
with reference to certain contracts of shipments not "in writing 
and signed by the shipper." X1 

11. This case was affirmed by the Supreme Court of the United 
States in 169 U. S. 311, in which it is held that section 1295 of the 
Virginia Code does not attempt to substantially regulate or control 
contracts as to interstate shipments, but simply establishes a rule of 
evidence, ordaining the character of proof by which a carrier may 
show that, although it received goods for transportation beyond its 
own line, nevertheless, by agreement, its liability was limited to its 
own line; and it does not conflict with the provisions of the Consti- 
tution of the United States, touching interstate commerce. 

"The rule established by the decisions of the Federal courts and 
courts of last resort in most of the states, when goods are delivered 
to a common carrier to be transported to a particular point of desti- 
nation, the liability of the carrier ceases when and as soon as he de- 
livers the goods to the next connecting carrier, if the place of desti- 
nation was beyond the line or route of the first — receiving — carrier. 
This rule was deemed not only inconvenient, but extremely hard on 
the shipper. He could seldom, if ever, know along what lines or over 
what routes the receiving carrier would order the transportation, and 
hence, if loss or damage occurred in the transportation, he would not 
know to which carrier to resort for indemnity, and was, in many in- 
stances, practically without any adequate redress in case of loss of or 
damage to his goods. It was, in view of this defect in the law, ap- 
parent to the most casual observer, that sec. 1295 of the Code, fol- 
lowing the English rule in such cases, was proposed and adopted." 
Note in 1 Va. Law Reg. 924. 

This case was affirmed Feb. 21, 1898, eight years before the enact- 
ment of the "Carmack Amendment," June 29, 1906. This amendment 
was construed by the Supreme Court of the United States as a com- 
plete assumption by Congress of the regulation of interstate com- 
merce to the extent of its provisions. See a very interesting article 
"Carriers' Liability on Interstate Shipments of Goods." 1 Va. Law 
Reg. N. S. 241. The "Carmack Act" was amended by the "Cummins' 
Act" of March 4, 1915, and which took effect June 3, 1915. It would 
seem however that the decision of the principal case would be the 
same under these amendments. 

Section 1295 of Va. Code was repealed by Acts of 1904 p. 365, and 
substantially reenacted in section 1294c (24). 
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Liability of Initial Carrier for Loss of Goods by Connecting 
Carrier. — A common carrier is liable, under section 1295 of the 
Code, for the loss of goods beyond the terminus of his own line 
or route, if he accepts such goods for transportation to a point 
beyond such line or terminus, and fails to enter into a written 
contract with the shipper, signed by such shipper or his agent, 
exempting the carrier* from such liability. And this is true 
though the shipment be an interstate shipment, and the carrier 
issues to the shipper a printed bill of lading, signed by the car- 
rier only, in which it is stated that "it is mutually agreed that 
the liability of each carrier as to goods destined beyond its own 
route shall be terminated by proper delivery of them to the next 
succeeding carrier." 

Smoot v. Peoples Perpetual Loan & Building Association. 12 

Power of Legislature over Usury Laws. — The Bill of Rights 
of this state, § 6, Art. I, which declares "that no man, or set of 
men, are entitled to exclusive or separate emoluments or privi- 
leges from the community but in consideration of public services ; 
which, not being descendible, neither ought the offices of magis- 
trate, legislator, or judge, to be hereditary," was intended to 
provide against heredity in office, and has no application to the 
private relations of the citizen, nor to the power of the legisla- 
ture to pass laws regulating the domestic affairs of the people, 
or any portion of them. 

It is within the power of the legislature to designate what 
transactions shall be subject to, and what shall be exempt from, 
the influence of the laws against usury. It may take away the 
defense of usury, or it may remove a disability to contract which 
it had previously imposed. And though a court can not, by 
charter, create a corporation with power to make contracts con- 
trary to the usury laws, the legislature may. In the case in judg- 
ment, the legislative enactment has rendered valid contracts which 
were previously usurious, and this is a valid exercise of power. 13 

12. 95 Va. 686, 29 S. E. 746, 4 Va. Law Reg. 20, decided Mar. 17, 
1898. 

13. The opinion contains an interesting discussion of the Bill of 
Rights. 
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McBride v. Commonwealth. 14 

Indictment Charging Joint and Sole Liability. — The indict- 
ment contained a number of counts, in some of which the defend- 
ant alone was charged with murder, and in others it was charged 
that the murder was committed jointly by him and others. The 
defendant elected to be tried separately. A demurrer to the in- 
dictment on the ground that the indictment should have charged 
the defendant with the commission of the crime either separately 
or jointly in each count thereof, was properly overruled. 

Jury — Direction and Return of Venire. — The writ of venire 
facias was issued by the county court of Patrick County, directed 
to the sheriff of that county commanding him to summon sixteen 
persons of Floyd County, and the return of the sheriff was: 
"I summoned the above named persons from the list furnished 
me by the judge of the County Court of Patrick County." The 
defendant moved to quash the writ first because it did not show 
that Floyd Count}- is one of the counties of this commonwealth; 
and second because the return of the sheriff did not show that 
the persons summoned were either citizens of the County of 
Floyd or the State of Virginia. The court properly overruled 
the motion to quash. 

Evidence of Statement of Deceased in Homicide Case. — On a 
trial for murder, the statements of the deceased made on the 
day before the homicide, to a third person in the absence of the 
prisoner, as to where deceased was then going, are irrelevant and 
should not be received. 

Order of Introduction of Evidence. — Trial courts are neces- 
sarily clothed with a large discretion as to the order in which ev- 
idence is to be admitted, especially where the proof of a fact 
depends upon circumstantial evidence. It would be inconvenient, 
sometimes, indeed, impossible, to submit the proof of all the in- 
termediate circumstances relied upon to establish the principal 
facts under investigation in logical order and sequence. It is 
therefore proper for a trial court to admit evidence which only 
becomes relevant by the introduction of other evidence at a later 
stage of the cause; but where this is done the jury should be 
cautioned that it is not to be considered unless testimony is in- 

14. 95 Va. 818, 30 S. E. 454, decided June 9. 1898. 
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troduced connecting it with the subject under investigation, and in 
the event that such evidence is not produced that which was 
admitted under the expectation of its production should be ex- 
cluded. In the case at bar the connecting evidence was not pro- 
duced, and that which was admitted in expectation of there- 
after showing its relevancy should have been rejected. 

Examination of Witnesses. — After a witness has answered a 
question propounded to him by the prisoner's counsel, he should 
not be permitted, under the pretext of making an unnecessary 
and uncalled for explanation, to introduce irrelevant and inju- 
rious testimony- against the prisoner. The witness was asked 
"If he did not on one occasion go home from church with the 
wife of the deceased," to which he answered, "Yes," and then 
went on to say: "As I was leaving church she came up and 
took hold of me and would not let me go until we had gone about 
a half of a mile. She begged me not to come down here as a 
witness against McBride, and said if I did and he was convicted 
her father and brother would get into it." The prisoner by 
counsel objected to this conversation, but the court overruled his 
objection. McBride was at that time in jail, and this conversation 
was clearly inadmissible. It was not called for by the question 
propounded by the prisoner's counsel to the witness, and he should 
not have been permitted, upon the pretext of making an un- 
called for and unnecessary explanation, to introduce irrelevant 
and injurious testimony against the accused. 

Presumption of Innocence. — The defendant in a criminal case 
is presumed to be innocent until his guilt is established beyond 
a reasonable doubt, and whether the proof be direct or circum- 
stantial it must be such as excludes any rational hypothesis of 
his innocence. The failure of the evidence to disclose any other 
criminal agency than that of the defendant does not give rise 
to a presumption of his guilt and is not a circumstance which 
may be considered by the jury in determining whether or not 
he is guilty of the crime wherewith he is charged. 15 

15. Sufficient evidence to sustain conviction in a homicide case re- 
quires proof beyond a reasonable doubt of the defendant's commis- 
sion of or participation in the act. This is as necessary as is proof 
of the corpus delicti. This case is an instance of insufficient proof of 
the connection of the defendant with the homicide. 
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Fuck v. Commonwealth. 16 

Seduction. — What constitutes "seduction" within the meaning 
of § 3677 of the Code can not be denned with precision. Each 
case must be determined by its own circumstances. The crime 
may be complete, although in the particular case flattery, false 
promises, artifice, urgent importunity based upon professions of 
attachment, and the like, for the woman do not conspire to 
cause the surrender of her person and chastity to her alleged 
seducer. But there must be something more than sexual inter- 
course proved. A female of previous chaste character must 
have been led astray from the paths of virtue. This is the 
offense. 17 

The offense does not consist in arts and blandishments; they 
are the means by which the crime is accomplished but not the 
crime itself. Keeping in mind, the distinction between the crime 
and the method by which it may be accomplished, it is obvious 
that the latter may be as various as the characters and environ- 
ments of the parties, and are incapable of being brought within 
the terms of a definition, and it may be observed that to under- 
take to define with precision the conditions necessary to the 
perpetration of the offense would tend, in the language in note 
taken from the Law Register, "'to make comparatively easy 
the path of the seducer." It is better to leave each case to be 
determined by its own circumstances. The crime may be com- 
plete, although in a particular case "flattery, false promises, arti- 
fice, urgent importunity based upon professions of attachment, 

16. 97 Va. 766, 34 S. E. 39, 5 Va. Law Reg. 448, decided Sept. 21, 
1899. 

17. As was said in a note to Mills v. Commonwealth, 2 Va. Law 
Reg. 679: "Illicit intercourse alone, during the existence of a mar- 
riage engagement, is insufficient — there must be the 'seduction' be- 
sides. We understand the court to so decide in approving the third 
instruction, that she must have yielded 'by reason of the promises;' 
in other words, that seduction 'under' promises of marriage is tanta- 
mount to illicit connection accomplished 'by means of such promise. 
Many of the courts have taken a narrower view of the statute, and 
by requiring proofs of 'arts, blandishments and artifice,' or deceits 
and false promises, have made comparatively easy the way of the 
seducer." 
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and the like, for the woman*' did not conspire to cause the sur- 
render of her person and chastity to her alleged seducer. 

Seduction by Married Man. — If there can be degrees in a 
crime so shocking in its consequences as the seduction of an 
innocent woman, the greater guilt would seem to attach to the 
married rather than to the unmarried man. His age, his experi- 
ence, the duty he owes to his wife, all conspire to darken the 
offense, and he is unable to make reparation by marriage, as an 
unmarried man may do. From its inception his effort to win 
the affection of a woman other than his wife is criminal and 
infamous. Of necessity, therefore, it is as far as possible con- 
cealed from every eye, and if courts and juries are required to 
follow the "trail of the serpent" throughout his dark and devi- 
ous course, truly the path of the seducer would be made easy. 

The offense here charged is seduction by a married man, which 
of itself excludes many of the arts, wiles, professions, and prom- 
ises which may be brought to bear by a single man to establish 
a footing and influence with a woman, and thus become the 
means by which he accomplishes her ruin. 

Presumption of Chastity. — In a prosecution for felonious se- 
duction, the chastity of the prosecutrix is presumed by law, and 
the burden of disproving it lies on the accused. In the language 
of Judge Cooley: "The presumption of law should be in ac- 
cordance with the general fact ; and whenever it shall be true 
of any country that the women, as a general fact, are not chaste, 
the foundations of civil society will be wholly broken up. For- 
tunately, in our country, an unchaste female is comparatively 
a rare exception to the general rule ; and whoever relies upon 
the existence of the exception in a particular case should be 
required to prove it." 

Good Character of Defendant. — In a prosecution for feloni- 
ous seduction evidence of the good character for industry and 
veracity is not revelant to the issue, as it throws no light upon 
the intercourse of a man with women, and will not support an 
instruction that the jury have the right, in their discretion, to 
acquit the prisoner, if they believe the evidence of his good char- 
acter is sufficient to raise a reasonable doubt as to his guilt. 
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Confessions. — In criminal cases admissions and confessions 
of the defendant are admitted with exaction, and the court should 
instruct the jury that it is their province to consider all the cir- 
cumstances under which the alleged admissions or confessions 
were made and determine their exact nature, import and meaning. 

Where a prisoner charged with felonious seduction hears the 
warrant of arrest read, admits his guilt and pleads guilty before 
the committing magistrate, and also voluntarily states to other 
persons at other times that it was all his fault, but on his trial 
testifies that he did not mean to confess to, and was not guilty 
of, the seduction charged, it is not error to instruct the jury "that 
it is their province to consider all the circumstances under which 
the alleged admissions were made and determine their exact 
nature, import and meaning;" and to refuse to instruct them 
further that if they believe from the evidence that the admis- 
sions of the accused that he was guilty meant only, as used by 
him, that he was guilty of having sexual intercourse with the 
prosecutrix, then such admissions can be considered by them 
as corroborating evidence of the illicit connection alone, and 
not as corroborating evidence of the alleged seduction. 

It is usual in quoting a statement made by another to require 
the whole of it to be offered in evidence before the jury, and it 
often happens that irrelevant expressions are thus introduced 
which are in themselves inadmissible. In such a case the court 
should be requested to separate the good from the bad; to re- 
tain what is proper, and to exclude what should not have been 
admitted. If that had been done in this case the couit would 
doubtless have directed the jury not to consider so much of 
the prisoner's statement as had reference to offences other than 
that of which he stood accused. 

Order of Introduction of Evidence. — The order in which evi- 
dence is introduced is a matter largely in the discretion of the 
trial court, for which this court will not reverse the judgment 
of the trial court save in very exceptional cases. It will not re- 
verse merely because evidence proper in chief was introduced 
in rebuttal. 

After the evidence for the defense had been closed, Dr. Sel- 
lars was recalled and asked the following question: "On the 
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night of the arrest did you have a conversation with the pris- 
oner, and what did he say?" This question was objected to by 
the prisoner as improper and illegal in rebuttal, but the court 
overruled the objection, and the witness answered as follows: 
"He talked freely to me and said that he got caught at last; 
that he had been at this work for a long time; that he was in 
the habit of getting young girls out of windows and staying 
with them, and then slipping them back." After the answer 
was given, the prisoner asked to have it stricken out and to be 
heard in argument, but the court refused to hear counsel, and 
overruled the motion. Thereupon the prisoner excepted. We 
have frequently held that the order in which proof is intro- 
duced is a matter largely in the discretion of the trial court, for 
which this court would not reverse the judgment save in very 
exceptional cases, of which this is not one. The statement at- 
tributed to the prisoner would have been proper evidence against 
him in chief, for it contains at least an implied admission of his 
guilt when he says that he "was caught at last." 

Weight and Sufficiency of Evidence. — The opinion reviews 
evidence and holds it sufficient to sustain a conviction for se- 
duction. 18 

Carter v. Commonwealth. 19 

Inherent Power of Judiciary to Punish Contempt. — This case 
involves the right of the legislature to provide for the punishment 
of contempts by a jury, and to deprive the courts of their com- 
mon-law power. The opinion holds that the courts did not de- 
rive their existence from the legislature, but were called into 
being by the constitution itself, the same authority which created 
the legislature and the whole framework of state government, 
that the power to fine and imprison for contempt is incident to 
every court of record, arising from necessity and recognized by 
the common law and by the Constitution, in the creation of the 
separate branches of government. 

In the courts created by the Constitution, there is an inherent 

18. In this case Judge Buchanan wrote a dissenting opinion in 
which Judge Caldwell concurred. 

19. 96 Va. 791, 33 S. E. 780, 4 Va. Law Reg. 882, decided Mar. 16, 
1899. 



1916. ] review of judge keith's leading decisions. 659 

power of self-defense and self-preservation; that this power 
may be regulated but can not be destroyed, or so far diminished 
as to be rendered ineffectual by legislative enactment; that it is 
a power necessarily resident in and to be exercised by the court 
itself, and that the vice of an act which seeks to deprive the 
court of this inherent power is not cured by providing for its 
exercise by a jury; that while the legislature has the power 
to regulate the jurisdiction of circuit, county, and corporation 
courts, it cannot destroy, while it may confine within reasonable 
bounds, the authority necessary to the exercise of the jurisdic- 
tion conferred. 20 

20. In inquiring into the power of the legislature to abridge the 
right of courts to punish for contempt, the distinction between con- 
stitutional courts and courts created by some act of the legislature 
is important. When a court is created and exists by some legislative 
act, it follows that the power which creates, may also confer, and can 
take away, its jurisdiction at its pleasure. As a consequence of this, 
the same power can define contempts against their authority, and 
prescribe the measure and mode of punishment, or even withhold 
altogether from such court the power to punish the same. These are 
not questions of power, but of expediency only, and of this the 
legislature must judge. 

But if the court be created, and its jurisdiction conferred by the 
Constitution, then the power to punish for contempts, inherent in 
such courts, also exists by virtue of the Constitution, and in the ab- 
sence of any constitutional provision authorizing the legislature to 
do so, it can not deprive such court of that power. State v. Frew, 24 
W. Va. 416. 

"The Court of Appeals of- Virginia has rarely been called upon to 
decide any question of greater import than that involved in the prin- 
cipal case. The attempt by the legislature of Virginia to fetter the 
ancient, undoubted and essential power of our courts to protect them- 
selves, and, without the aid of any other tribunal, to enforce every 
lawful order entered in the proper exercise of their jurisdiction, was 
confessedly in response to a plank in the National Democratic plat- 
form; and not because of any abuse of that power by the courts of 
Virginia. Few lawyers but will rejoice that this endeavor to put 
politics above law — to empty the sewer of party politics into the 
stream of justice, that party votes may be increased — has been 
strangled by the strong hand of the court — and strangled so effectu- 
ally by the magnificent opinion of President Keith, that it is beyond 
the hope of resurrection save by constitutional amendment. The 
opinion leaves no room for doubt as to its soundness. To our minds 
it is the strongest opinion yet delivered by the present court. Not 
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Chesapeake & Ohio Ry. Co. v. Walker. 21 

Power of Corporation to Take Land by Accretion. — The 
rights of a riparian proprietor are fully recognized in this state 
and declared not to be a mere license or privilege, but property 
in the soil, although covered by waters. Riparian rights in a 
stream pertain to the land abutting on the stream. They pass 
with the title to the property, and are the same whether the 
property is owned by a natural or an artificial person. The 
rights are not dependent upon the uses made of the property, 
or the purposes for which it is held. The fact that the prop- 
only is the reasoning sound, but the style is admirable. We have had 
occasion to express ourselves upon this question in former numbers, 
in commenting upon the decision of the lower court, and upon Mr. 
Saunders' elaborate argument of the other side, published in the 
September and October numbers of the present volume (pp. 281, 345.) 
Mr. Saunders' argument leaves nothing to be said on his side of the 
case, nor does President Keith's opinion fail to meet the argument 
squarely and answer it decisively. We do not mean, of course, to 
reflect upon the motives of our good friend who championed the Act 
in the legislature, and afterwards with ability in the courts. We are 
satisfied that in his loyalty to political principles, he was conscien- 
tiously convinced of the propriety of such legislation. We would 
be understood only as criticizing the motives of the authors of the 
pernicious principle, and the soundness of our friend's judgment in 
putting it upon the statute books of Virginia." Note in 4 Va. L. 
Reg. 834. See Art. IV. §§ 62, 63 of Va. Const. 1902. 

Yoder v. Commonwealth, 107 Va. 815. — The present statute on the 
subject of contempts, as contained in § 3768 of Code 1904, enlarges 
the classes of cases in which there may be summary punishment, and 
is a reasonable regulation of the exercise by the courts of the power 
to punish for contempt. It does not so far abridge or impair the 
powers of the courts established by the Constitution, nor so far di- 
minish their authdrity, and is not a regulation so unreasonable, as to 
render them incapable of the efficient exercise of their functions, and 
hence is constitutional. 

The publication in a newspaper of insulting language concerning 
a judge with respect to any proceeding had in his court can not be 
said to be "insulting language addressed to the judge," and is not 
within the classes of contempts enumerated in § 3768 of Code 1904, 
for which summary punishment may be administered by a court or 
judge; nor is the failure to provide by that section for the summary 



21. 100 Va. 69, 40 S. E. 633, decided January 23, 1902. 
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erty is held for public use, therefore, would not seem to affect 
the question of riparian rights. A public service corporation 
may acquire land of prescription. 

Construing as a whole the acts authorizing condemnation or 
purchase, the James River and Kanawha Canal Company was 
not limited to the acquisition of a mere easement or right of 
way, but had power to acquire, and did acquire, a fee simple ti- 
tle to low-water mark on James river, with capacity to take by 
accretion, and the appellant, which is its successor in title, is 
the owner of the land in controversy which was created by de- 
posits and accretions to the land condemned; and the water on 
James river, no matter how it shifts, remains the boundary of 
its property. The right of a corporation to acquire or hold real 
estate can be questioned by the state alone. 

punishment of such offenses so unreasonable, nor does it so far 
abridge, diminish and impair the vigor and efficiency of the courts 
as to render the section unconstitutional. 

Judge Keith said of Carter v. Commonwealth: "Since the decision 
in that case, the Constitution has been amended, and § 63 of that in- 
strument provides, among other grants of power to the General As- 
sembly, that it 'may regulate the exercise by courts of the right to 
punish for contempt' The word 'regulate' is here used in the same 
sense that was given to it in the Carter case, supra. The Constitu- 
tion did not intend, we think, to clothe the legislature with absolute 
power over the subject, but meant to confer upon the legislature au- 
thority to bring the subject of contempts within reasdnable regula- 
tions, not inconsistent with the exercise by the courts, with vigor 
and efficiency, of those functions which are essential to the discharge 
of their duties. When the Constitution intended to confer plenary 
power over a subject, it provided with respect to local option and dis- 
pensary laws, in § 62, that the General Assembly 'shall have full 
power to enact local option or dispensary laws, or any other laws 
controlling, regulating or prohibiting the manufacture or sale of 
intoxicating liquor.' If the Constitution had intended, by the use 
of the word 'regulate' in § 63, to confer unrestrained authority upon 
the legislature to deal with the subject of contempts, it would not 
have been necessary in § 62 to add the words 'controlling' and 'pro- 
hibiting' with respect to the manufacture or sale of intoxicating liq- 
uors, but it would have been sufficient to have said that they might be 
regulated by the General Assembly. In other words, we are of opin- 
ion that the decision in the case of Carter r. Com'th would have been 
a sound exposition of the law under the present Constitution as well 
as under that of 1869." 
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Equitable Estoppel. — In order to constitute an equitable es- 
toppel: 1. There must have been a representation or conceal- 
ment of material facts. 2. The representation or concealment 
must have been with knowledge of the true state of facts, unless 
the party making it was bound to know the facts, or his igno- 
rance of them was due to gross negligence. 3. The party to 
whom it was made must have been ignorant of the truth of the 
matter as to which representation was made. 4. It must have 
been made with the intention that the other party should act on 
it; but the place of intent will be supplied by gross and culpable 
negligence on the party sought to be estopped, if the effect of 
that negligence is to work a fraud on the party setting up the 
estoppel. 5. The representation or concealment must be proved 
to have been the inducement to the action of the party. 6. The 
party claiming the estoppel must have been mislead to his in- 
jury. 22 

To constitute an equitable estoppel that will operate to transfer 
title to property the party estopped must have been apprised of the 
true state of his own title, and must have been guilty of fraud, 
actual or constructive, or of negligence so gross as to imply 
fraud, and the other party must not only be destitute of all 
knowledge of the true state of the title, but of any convenient 
means of acquiring such knowledge; and he must have relied 
upon the admissions of the party estopped to such an extent as 
that he will be injured by allowing their truth to be disproved. 

Same — Acts of Agent of Corporation. — A corporation can be 
estopped from asserting title to real estate by the conduct of its 
agents acting within the scope of their authority, but there must 
be something in the facts established to show either a fraudulent 
intent upon the part of the company or of its officers, or such 
wilful disregard of the rights of others as is necessary to estop 
the company from the assertion of title to the real estate, even 
though it were conceded that the agents and officials, whose con- 
duct is relied upon, were charged with such duties with respect 
to the possession and title to the real estate of the companv as 
would bind it by their acts and declarations. 

22. Quoting 4 Amer. & Erig. Decs, in Equity, 268. 
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Allison v. Allison. 23 

Contingent Remainders. — Where the parties who will take can 
not be ascertained until the happening of the event, the remain- 
der is contingent. Where there is a contingent remainder in fee 
simple, with an alternative remainder limited as a substitute, the 
latter is necessarily contingent. The present capacity of taking 
effect in possession if the possession were to become vacant dis- 
tinguishes a vested from a contingent remainder. If, upon a 
fair construction of the whole will, there is a doubt as to the 
character of the remainder, the courts will hold it to be vested, 
rather than contingent. 

Construction of Will. — The object in construing wills is to ar- 
rive at the true intent of the testator, but that intent is to be 
gathered from the language used, for the object of construction 
is not to ascertain the presumed or supposed, but the expressed, 
intention of the testator; that is, the meaning which the words 
of the will, correctly interpreted, convey. 

Words used in a will should be given their ordinary and usual 
signification, but, where technical words are used they are pre- 
sumed to be used technically, and words of a definite legal sig- 
nification are understood as used in their definite legal sense, 
unless the contrary appears on the face of the instrument. 

The word "heir," when unexplained and uncontrolled by the 
context, must be interpreted according to its strict and technical 
import. Upon a limitation of real property to "heirs." the right 
heir, only, will take; upon a limitation of personal property to 
"heirs," the word will be construed as "distributees;" upon a 
limitation of blended property to "heirs at law," the person an- 
swering that description take the whole — if there is nothing to 
indicate a contrary intention on the part of the testator. 

Construed as at Time of Death. — Words of survivorship are 
to be construed as referring to the testator's death, unless a spe- 
cial intent to the contrary appears upon the face of the will. 
Upon a devise to one for life, and at his death to the heirs of 
the testator, the heirs are to be ascertained as of the death of 

23. 101 Va. 537, 44 S. E. 904, 9 Va. Law Reg. 278, 63 L. R. A. 920 
decided June 11, 1903. 
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the testator, and not as of the date of the termination of the 
life estate. 

Pretermitted Children. — Code 1887, § 2528, providing for pre- 
termitted children, was not intended to produce equality or to 
diminish the power of the testator, and any provision which af- 
fords evidence that the child has not been forgotten is sufficient 
to prevent the application of the statute; and a vested remain- 
der, carrying with it a vested right of property, answers its de- 
mands. 

Cost of Suit to Construe Will. — Where the executors would 
inevitably have had to resort to the court for aid in construing 
the will, they should hear the costs of the litigation between 
claimants in which that construction is ascertained. 

McCue v. Commonwealth. 24 

Competency of- Grand Juror. — Upon an issue of fact made on 
a plea in abatement to an indictment, to determine whether or 
not a grand juror was, at the time of finding an indictment, a 
resident of the city in which the indictment was found, the ver- 
dict of the jury will be considered in this court as upon a de- 
murrer to evidence, and will not be disturbed if there was evi- 
dence in the case sufficient to sustain it. Where no right of the 
prisoner has been prejudiced, the court will not stop to inquire 
whether a replication to the plea should have concluded to the 
country instead of with a verification. 

Opinion Formed by Juror. — The trend of recent decisions is 
in the direction of limiting rather than extending the disqualifi- 
cation of jurors by reason of mere opinion, hence the courts 
inquire into the character of that opinion. If it is a decided or 
substantial opinion as to the guilt or innocence of the accused, 
no matter upon what ground it was found, the juror is incom- 
petent, but if the opinion is merely hypothetical, and the court 
is satisfied from an examination of the juror on his voir dire, 
or otherwise, that he is not biased or prejudiced, and that he 
can give the prisoner a fair and impartial trial according to the 
law and the evidence, he should be accepted. No fixed and 

24. 103 Va. S70, 49 S. E. 623, decided Jan. 26, 1905. 
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invariable rule can be laid clown whereby to test the competency 
of jurors, but each case should be determined by its own facts 
and circumstances, and great weight should be attached by an 
appellate court to the opinion of the trial judge. 

Province of Court and Jury as to Evidence. — It is for the court 
to determine what evidence should be admitted, and for the jury 
to determine the credibility of witnesses and the weight to be 
given to their testimony. 

Statements by Third Persons. — Where evidence has been 
introduced of a statement made by the prisoner's son, which was 
damaging to prisoner's case, a subsequent conversation between 
the prisoner and his son, while the former was in jail charged 
with the offense to which the statement related, may be given 
in evidence for the purpose of showing that the prisoner endeav- 
ored to induce his son to deny the statement attributed to him; 
and the fact that the prisoner, in the conversation referred to, 
denied the conduct attributed to him in the son's statement does 
not render the son's allegations in the conversation an accusa- 
tion of a third person denied by the prisoner. 

Opinion of Expert — Matter of Common Knowledge. — That a 
medical expert was permitted to express an opinion upon a 
matter of common knowledge is harmless error. 

Where Witness Becomes Adverse. — Section 3351 of the Code, 
as amended by Acts, 1899-1900, p. 124, allowing a party whose 
witness has unexpectedly proved adverse, with leave of the court, 
to prove his prior inconsistent statements, applies to criminal 
as well as civil cases. Its language is broad and general, and 
there is no suggestion on its face to limit its operation to civil 
cases. While it is true that the statute is found in the Code 
under the title of "Proceedings in Civil Cases," yet, in the same 
chapter with that section, there are other sections applicable alike, 
by their terms, to criminal and civil cases, and the mere colloca- 
tion of that section cannot be permitted to over-ride every other 
consideration, and require the courts to confine it to civil cases, 
when it is a remedy for an evil as great in criminal cases 'as in 
civil, and the consequences of which may be even more serious. 

Impeaching One's Ozvn Witness.- — In proving the prior incon- 
sistent statements of a witness who has unexpectedly proven ad- 
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verse to the party calling, the party is not restricted by the pro- 
visions of § 3351 of the Code ( 1904) to proof of the fact that 
such statements were made, but may give in evidence the details 
of such statements. 

Reasonable Doubt. — It is difficult, if not impossible, to define 
"reasonable doubt," but the instructions in this case fully pro- 
tected the prisoner's rights in this regard. 

Instructions Fully Given. — It is not error to refuse an instruc- 
tion when the jury has already been fully and correctly in- 
structed on the point upon which the instruction is asked. 

"Ninety and Nine Guilty Men." — The expression "it is better 
that ninety and nine guilty persons should escape than that one 
innocent person should be punished" is unobjectionable as a 
rhetorical phrase, but is of no value as a guide to a jury in 
reaching a conclusion, and it is not error to refuse to so instruct 
a jury which has already been fully and correctly instructed on 
the "presumption cf innocence" and "reasonable doubt." 

Assisting Prosecution. — The right of a public prosecutor to 
have associated with him an attorney to assist in the prosecution 
is established law in this state, and is not a proper subject of 
animadversion. The fact that such an assistant, in response to 
adverse criticism by counsel for a prisoner, replied that he had 
"refused a large fee in this case to prosecute," is not good cause 
of exception or objection on the part of the prisoner. 

Reading Newspapers by Jurors. — While it is the safer and bet- 
ter practice to exclude newspapers from a jury sitting in a felony 
case, yet, when the court, in the presence of a prisoner and his 
counsel, and without objection on their part, at the instance of 
the jury, permits them to have access to newspapers under in- 
structions that they shall scrupulously avoid reading any parts 
of said papers that have reference to the trial, the prisoner can- 
not after verdict make objection on that account. He has no 
right to sit mute, prepared to abide by the results if favorable, 
and to make objection if adverse. 

Writ of Error Not Matter of Right. — A writ of error to the 
judgment of a trial court is not one of the rights of one con- 
victed of crime ; neither is it a part of "due process of law," nor 
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one of the inalienable rights guaranteed by the Constitution. It 
is a right regulated entirely by statute, and, under the statute 
of this state, it is as much the duty of this court to deny the writ 
when the decision complained of is plainly right, as it is to grant 
it when any doubt exists as to the propriety of the decision. 
While the accused is entitled to a fair and impartial trial, yet 
when he has had this, and has been rightly condemned, the safety 
of society demands that the administration of justice shall be 
swift and certain. Nor, where the judgment of the trial court is 
plainly right, is the refusal of a writ of error to one convicted of 
murder of the first degree an innovation, but is in strict accord 
with the practice in this state from the earliest date to the pres- 
ent time. 

Townsend v. Norfolk Ry. & Light Co. 28 

Nuisance Created by Public Service Corporation. — A railway 
and light company, though a public service corporation, stands on 
the footing of an individual as respects its power house, so that, 
it being a nuisance, injurious to adjoining property by reason of 
the vibration of the machinery, the smoke therefrom, and the es- 
caping electricity, the company is liable for the injury; the au- 
thority conferred on it by Acts 1897-98, pp. 495, 1020, cc. 463, 
989, to construct and operate plants for the generation of electric- 
ity, for its own use and for sale, not being imperative, but per- 
missive, and not conferring statutory sanction for the commis- 
sion of a nuisance, so that it can not be said that the legislature 
contemplated the doing of the very act which occasioned the in- 
jury. 26 

On Rehearing. — While, on a petition for writ of error, the Su- 
preme Court must grant the writ unless the decision questioned 
is plainly right, it will not disturb the decision and grant an in- 
junction which the lower court has refused, unless the error in 
refusing it be manifest. 27 

25. 105 Va. 22. 32 S. E. 970, 12 Va. Law Reg. 200. 4 L. R. A. (N. S.), 
87; 115 Am. St. Rep. 842, decided Jan. 18, 1906. rehearing Feb. 23, 1906. 

26. Followed in Terrell v. C. & O. R. Co., 110 Va. 340. 

27. This case is copiously annotated in 12 Va. Law Reg. 218. 
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Whitlock v. Hawkins. 28 

Statute Embracing More Than One Object. — If an act of the 
General Assembly embraces two objects, it contravenes § 52 of 
the Constitution, and the whole act must be declared void; but 
if the subjects embraced are congruous, and have natural con- 
nection with and are germane to one object, the provision of the 
Constitution is not violated, and the act is valid. 

Under the act approved December 10, 1903, the Circuit Courts 
and the judges thereof were vested with the jurisdiction to ap- 
point assessors of land, which jurisdiction had theretofore been 
vested in and exercised by the county courts and judges. This 
act is not in conflict with § 52 of the Constitution. 

Power of State Legislature. — As to matters not ceded to the 
Federal Government, the legislative powers of the General As- 
sembly are without limit, except so far as restrictions are im- 
posed by the Constitution of the state in express terms or by 
strong implication. 

Retrospective Lazvs — Curative Acts. — Retrospective laws are 
not favored, and a statute is always to be construed as operating 
prospectively, unless a contrary intent is manifest; but the leg- 
islature may, in its discretion, pass retrospective or curative laws, 
provided they do not partake of the nature of what are technically 
called ex post facto laws, and do not impair the obligation of con- 
tracts, or disturb 'vested rights; and, provided further, they are 
of such nature as the legislature might have passed in the first 
instance to act prospectively. 

A statute regulating the appointment of land assessors and 
prescribing their powers and duties was amended and reenacted 
by a subsequent statute covering the whole subject. Assessors 
were appointed and acted under the amended act and assessed 
all the lands of the Commonwealth, and it was then discovered 
that the amendatory act was not passed by the requisite vote of 
the legislature, and hence was a nullity. The legislature then by 
a valid statute reenacted the amendatory statute and validated all 
acts done under it. Held : The last act is a valid exercise of leg- 

28. 105 Va. 242, 53 S. E. 401, 12 Va. Law Reg. 284, decided April 21, 
1906. 
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islative power not only in so far as the act is prospective in its 
operation, but also in its curative effect ; provided, it does not 
operate to take the property of the tax-payer without due process 
of law. 

Invalid Amendatory Statute. — Where an amendatory statute is 
unconstitutional and void, the act amended remains in force as 
before the attempted amendment. 

Taxation Is "Taking" within Due Process Clause. — The assess- 
ment of lands and imposition of taxes is a taking within the mean- 
ing of the Constitution of the United States, and the statute under 
which property is assessed must provide an opportunity for the 
owner to be heard and contest the justice of the assessment, other- 
wise he is deprived of his property without due process of law, 
and the statute is unconstitutional and void. 

Return of Tax Assessor. — The failure of an assessor of lands 
to return his assessments until after the time fixed by law for 
their delivery does not invalidate the assessments. The assess- 
ments should be returned in time to give every person affected 
thereby opportunity to make objection and obtain redress, but 
when this has been done every necessary condition has been sat- 
isfied, and the provision is directory and. not mandatory in its 
operation. Time is not of the essence of the transaction, and is 
not a condition of its validity when not returned by the statute. 

Norfolk & Western Ry. Co. v. Dixie Tobacco Co. 28 

Review of Merits Where Constitutional Questions Involved. — 
Under the provision of § 88 of the Constitution of this state, where 
the jurisdiction of this court depends solely on the fact that the 
constitutionality of a statute is involved, this court cannot decide 
the case upon its merits, unless the contention of the appellant upon 
the constitutional question is sustained. 

Bowles' Adm'r v, Virginia Soapstone Co. 30 

Master and Servant — Safe Place to Work. — An employer is not 
an insurer of the safety of the employee. His duty is performed 

28. Ill Va. 813, 69 S. E. 1106, decided January 26, 1911. 
80. 115 Va. 690, 80 S. E. 799. 
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if he exercises reasonable care to provide a reasonably safe place 
in which the employee is to do his work, and exercises reasonable 
care and supervision to see that a reasonable condition of safety 
is preserved. These principles apply with peculiar force to mines 
and quarries, for in them conditions are never at rest. Everything 
is in a condition of change, so that both the employer and the 
employee must be upon the alert to guard against danger. 

Same — General Practice of Others. — In determining the ques- 
tion whether or not the master has exercised ordinary care in 
providing a reasonably safe place for the servant to work, the 
general practice of employers in similar lines of employment is 
admissible in evidence, but the act of a particular corporation 
or individual cannot be introduced to show that the master has 
or has not exercised that degree of care which the law requires 
in such case. 

Same — Knozvledge of Method of Work. — In an action to 
recover for the negligent death of a miner killed by stone and 
earth caving in on him while at work in the mines, it was not 
to the prejudice of the plaintiff that the defendant was per- 
mitted to show that the method adopted by the defendant of 
pinning up the cracks in the walls, and of inspecting the walls 
was a matter of general knowledge among all of the employees 
of the defendant engaged at that place, and was generally and 
commonly known. 

Expert Witness. — Expert testimony is a useful and necessary 
adjunct to the administration of justice, and a capable expert 
can often throw light upon dark places ; but the force of expert 
testimony must, after all, in large measure depend upon the 
reasons that the witness is able to give for the opinions which 
he expresses. An expert can not be asked whether he would 
regard it as safe to rely on pins to hold in position a mass of 
stone from fifty to sixty feet long and from twenty to thirty 
feet wide. The weight and dimensions of the stone which in 
fact fell could not have been known until after it fell, and 
could not have been made the subject of a hypothetical ques- 
tion to a witness however expert he may have been. 

Inspection of Mines. — Inspection by sounding to ascertain 
the extent and danger attending the presence of a crack in a 
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stone quarry seems to be the usual and customary method 
observed in such case. While not infallible, yet, in the endeavor 
to ascertain conditions that are inaccessible to sight or touch, 
the sound that is given back by a blow upon the surface of the 
rock is the safest means of ascertaining whether it is a solid 
mass or is interrupted by a seam or crack. 

S. Ry. Co. v. Jacobs. 31 

Federal Employers' Liability Act. — The Congress of the 
United States had the power, under the commerce clause of 
the Federal Constitution to pass the Federal Employers' Lia- 
bility Laws (regulating the liability of interstate carriers by 
railroads to their employees, while so employed), and having 
exerted that power its action is paramount and exclusive, and 
supersedes all legislation over the same subject by the states. 

Intrastate Cars on Interstate Train. — Although an employee 
of an interstate railroad was, at the instant of injury, engaged 
on a local yard in shifting cars engaged in intrastate commerce, 
if the shifting and movement of the cars at the time had for 
its object the making up of an interstate train, the employee 
was engaging in interstate commerce within the meaning of the 
Federal Employers' Liability Law. 32 

Assumption of Risk: — "Assumption of risk" is a doctrine 
wholly distinguishable from that of "contributory negligence," 
which is a breach of a legal duty imposed by law upon the ser- 
vant, however unwilling or protesting he may be, while assump- 
tion of risk is not a duty, but is merely voluntary on the part 
of the servant. 33 

The doctrine of "assumption of risk" is not abolished by the 
Federal Employers' Liability Laws, except in the single case 
where the violation by the common carrier of any statute en- 

31. 116 Va. 189, 81 S. E. 99, 20 Va. Law Reg. 103, decided March 22, 
1914. 

38. Sayre v. Atlantic Coast Line R. Co. (N. C), 86 S. E. 176; Cran- 
dall v. Chicago G- W. R. Co. (Minn.), 150 N. W. 165'; Pittsburg C. C. 
& St. L. R. Co. v. Glenn (C. C. A.), 219 Fed. 148; Bramlett v. Southern 
R. Co. (S. C), 82 S. E. 501. 

33. Schlemmer v. Buffalo, etc., R. Co., 220 U. S. 590, 31 S. Ct. 561. 
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acted for the safety of employees contributes to the injury or 
death of such employee. 34 

Young v. Holland. 35 

Parol Trusts in Real Estate. — At common law, and before the 
English statute of frauds, an express trust in land could be 
created by parol, but the declaration must have been unequiv- 
ocal and explicit and established by clear and convincing tes- 
timony. Under the Statute of Frauds of Charles II, §§ 7, 8, 
making all declarations of trusts invalid unless in writing, a 
parol express trust in real estate is unenforcible. The 7th and 
8th sections have never been adopted in Virginia and under the 
Virginia Statute of Frauds which provides that no action shall 
be brought to charge any person on any contract for the sale of 
real estate or for the lease thereof for more than one year, 
unless in writing, an express trust to collect and apply the 
rents of real estate may be proved by parol, as at common law. 

Parol Evidence Rule. — Oral declarations of trust binding a 
grantee in a deed absolute in form to collect the rents for the 
grantor, being lawful and enforceable, is not within the ride 
forbidding parol evidence to vary, contradict, add to, or ex- 
plain a written instrument. 36 

34. Seaboard Air Line Ry. v. Horton, 233 U. S. 492; Southern R. Co. 
v. Gadd, 233 U. S. 572, 34 S. Ct. 696; Bramlett v. Southern R. Co. (S. 
C), 82 S. E. 501; Glenn v. Cincinnati, etc., R. Co. (Ky.), 163 S. W. 461; 
Farley v. New York, etc., R. Co. (Conn.), 91 Atl. 651. 

This has. been construed to mean only Federal statutes. Seaboard 
Air Line Ry. v. Horton, supra. 

35. 117 Va. — , 84 S. E. 637, 1 Va. Law Reg. (N. S.) 107, decided 
March 11, 1915. 

36. The question of the validity of parol trusts in real estate in Vir- 
ginia had been left unanswered by a number of cases in this state, be- 
ginning with Walraven v. Lock, 2 Pat. & H. 547 and ending with Gar- 
rett v. Rutherford, 108 Va. 481, 62 S. E. 390, in which it is said, "The 
question is an open one in this state whether an express trust affect- 
ing real estate is valid unless in writing." 

The question of the validity of such trusts had been discussed in a 
leading article, "Parol Trusts in Lands in Virginia." 7 Va. Law Reg. 
15, and a discussion of the subject in the light of the holding in Young 
v. Holland is found in "Parol Trusts in Reat Estate." 1 Va. Law Reg. 
(N. S.) Si. 
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Taylor v. Commonwealth. 37 

Secondary Evidence — Duplicate Original. — Where an instru- 
ment was made in triplicate on a filing machine, and the original 
was lost, one of the copies is admissible in evidence. 38 

Advice of Counsel as to Criminality of Act. — A letter written 
to the accused by his attorney, advising him as to the law gov- 
erning the offense charged, is irrelevant and immaterial. 

General Objection to Evidence. — A general objection to the 
admission of evidence, admissible against the accused for any 
purpose, is properly overruled. 

Impeachment of Witness. — Where the accused, charged with 
delivering intoxicating liquors, testifies that he had no reason 
to believe that the shipment was not made in good faith, a 
cross-examination, disclosing that about the same time the ac- 
cused also delivered liquors on other orders in the same hand- 
writing, is proper to discredit his testimony. 

Intoxicating Liquors — W ebb-Kenyon Act. — The Webb-Ken- 
yon Act prohibiting the shipment of intoxicating liquors from 
one state into any other state, to be received or sold in viola- 
tion of any law of the latter state, is a valid exercise of the 
legislative authority of Congress to regulate commerce. 39 

T. B. Benson. 

37. 117 Va. — , 10 Va. App. 454, 85 S. E. 499, 1 Va. Law Reg. (N. S.) 
357, decided June 10, 1915. 

38. The opinion quotes C. & O. Ry. Co. v. Stock, 104 Va. 97, 51 S. 
E. 161, where it is said: "A carbon copy of a paper made by the same 
impression of type as the original and at the same time (but not a 
letter-press copy), may be regarded as a duplicate original, and may 
be introduced in evidence without notice to the opposite party to pro- 
duce the other;" but fails to mention the case of Burton v. Seifert, 108 
Va. 338, 61 S. E. 933, which overrules the dictum stated parenthetic- 
ally in the above case, by stating a letter-press copy of a letter, taken 
out of a book with numbered pages, would seem to stand upon the 
same footing as a carbon copy, and be competent and admissible in 
evidence, under proper circumstances, as a duplicate original. 

39. On this point there is a lengthy annotation in 1 Va. Law Reg. 
(N. S.) 364. 



